| o o
Funuui. 258 84 daldudletud. 23 0m.

voa wdg i
SuRutd 390 65

5%

AUSUARD YN IINISUNNEAINAINU TUNBEN 3T
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Abstract

This article aimed to study the guidelines for the development of the law for increase
efficiency in Judicial Trial, The victims of medical cases have often civil lawsuits for compensation.
Sometime have suing as a criminal case for punishment. Mostly medical services often began with a
commaon will. The punishment of criminal liability which is an act of negligence in a medical case
may not be useful or does not meet the purpose of punishment to make the offender realize and
protect society.

The complexity of the patient’s symptoms and disease’s progression caring by many matching
professionals as a team have many factors such as type, pathophysiology, duration of the disease,
including patient health, hospital management system and competence, knowledge and skill and
National health system. That is difficult to determine according to the proper causal theory that the
- damage caused by any reason or what are some common causes. Most patients tend to accept the
damaging effects they cause unless the outcome is farther than expected which is difficult to determine
according to the proper effect theory. Many medical errors can always occur. It may be a force majeure,
unpreventable or Inevitable damage. It is therefore quite difficult to determine the relationshig
between action and effect. It’s very difficult to proof the level of caution in the high risk to damage
case that necessary to make high level of caution in medical care. Although lgnoring just only a little
caution will cause damage. So it will be a light offense. In some cases, the practitioner takes only a
little caution the damage will not occur. But in case that not even the slightest bit of caution is

taken. It must be considered a very wrong when there is damage.
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Because The Criminal Code does not specify the level of caution as in abroad. Which may
cause interpretation or in use problems properly in medical case. I medical criminal cases mental
state must be considered with is the culpability of the determination of will that the practitioners or
the actor has an intention to violate the standards of caution or not. It's a consideration of the mental
state of the actor calling subjective approach. Together with consideration of legal virtue by the
reasonable person or taking into the objective approach. In another country, the consideration of
malicious will is more carefully so that criminat penaltiers can be appropriated. The terminology of
the criminal negligence is Recklessness. That is a person who knows the risk of danger but continues
to do it or a person who neglects to think that there may be danger which is a clearly visible danger.
Developing Thai laws to have the gross negligence should result in criminal trial of medical negligence

cases are more effective.

Keywords : Medical criminal Liability, Recklessness or Gross negligence, Commaon Will
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% williams G. Texthook of criminal law. 2™ ed, London. Stevens & Son. 1983.
' David O. Smith and Hogan's Criminal Law. 13" ed, Oxford. Oxford University Press. 2031
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com/19%8/05/01/medical-convictions/



ATMSUARS WY MMM SURNE IR IR SE1OE 19T 1 5 65

madnAuiwwelilinseinanuiamselaeyssavlunsilissTadildemnsmamismeungioy us
nsaztepsaduusihmdiinudiganiiliiediaellsmeuatuihisndedwuioiamanlag
guinlumsindulavnsnisiwndld msnssvhdnarifunssseminiiinrmdstiduneinsRedesnaniy
fheusidenitazildlafafoiunsedingm uonvnidafunisdeauueisieusinnnnsguresns
nsshitignrursiuazasldluanunsaifety maildgaduimsddismmmaneiiawaniadiy
aauszmlussduiiummuiinennn Ussiduiimafarsarindunuissgdonisnsyinlaeuszumlu
drilazaglideihodlsme sl ffsfusunseihiuiedutugine wwdgnindudinn 52
Fniiiflosainnsevilpedszamiduamnszaviagada
nnaRdatvssiulsiinswlsssauntsnssyilaaysanvl Tasesedu T pnudssamsssum
(negligence) Lﬂunia‘iﬁﬁnizﬁ%ﬁmnﬁ‘mmmm33;3’61‘33'3’&6\ 'mmmgwumwmsﬁmﬁqﬁﬂgwmaﬁmuﬂ‘l,"jwi'lﬂu’u
Tngldosdusznaulummenmsidafiesethaiemvioannensiniindunassulilerasmiivindu uivnang
madalovasgnisidsiesigniuduiieslsznauiinmedoulmsameidendy actus reus uazduvas
ﬁm‘lﬁ]ﬁgnﬁ’mﬁ‘léfﬁﬂ mens rea suillanu1ite (maliciously) lagj (knowingly) Toadale {intentionatly)
uantsmnslalofiunimi (blameworthy state of mind) Suldun 1wmun (intention) wasUssuwiagadla
(recklessness) Aomstgnseviridiinsidusiiazraliifandusne Wussdusznauludiids (subjective
standard) vi3aiinsdlanifu Ao ngmnedmuslinsaseyiilasyssumlunaguuuuitbifodsnidy wiih
Arwiinemnsdidudasdiielifiandunsiesediusiu unsdéusenauivimanssudossznauividw
'Luszﬁ’ummsg"lumuﬁwiziwﬂ’mﬂﬁ%'\%wmniiuLLaz%'aﬂ’ﬁﬁULwaaanﬂﬁmuﬂ ﬁaammnsiwﬁ’w%aqqniw
snsgduRaiiaToseuiuliwiadiuseusuliwiosfinuu (reasonable man) Fuflunneide
UIRTFIUATIUIZUM USENuaIemIiaTIsn seiuauseiinge3a (level of care) 1msg11A21Y
£3n533 (standard of care} nMsnsevinlagszamionisasasitzaaU fiRnmumsuauseinss i
(standard of care) Wuwihfiwasnssvhiiasdodiasosufin wiousuigymu (reasonable man) #is
yanagiinuguuseuABy (prudent man) yaaaanaldnuseinsy Taimuadaiannsovilduazionata
YRR IUTEIRTE T (careless) WiaUsELm (negligent) mexmmminﬁaﬁlﬂﬁqmmgmmmssﬁ'ﬂisi'waa
Iyguudadunnsguiitunnyid weadelasgsin (bona fide) Inuiliildviliaulaaunidsanaglu
Sunsre udforafeldineriirussmilunsidersulu wnngunglureiinisuenaassumilunenis
wwdasnidumanssumsssunlasliufiamauiatasauussnveg winouimdoUszvilngadaiie
lilunsRansananuiviameaigdenasaesadasiumswannginglussiuaina sensliaaysylesy
wIndeNTEUILNITRNSIERE R eSSl fmnyatu Fefsiguisiuauseiinsy ilunsine
Hoaeiflanmdsageionnudemedesldmamseinseinnn nsasfunslimuszins: Tufivadntos
Aeunsanaiinaudemeudimssiiuruiesdann uwinsdaruussumidudeogieusmunsi
msaziulildmuseiass Tuesuiusiiondniios dadrfussnavindwdeddmmsainsetadntasiui
Reglsiimeudometu uwiilldldenusedass Tuaoududiisdntasiidonannuidemedadoiod
WuruBiaunn luafergimenisuwdduiuiasfiansanansmidnlalsenausme Soninsemingadla



66 NsFIINguegluiEsTsE Ty

a3

AuEiawamansuwndinAaiulfiae faaidumnanideviameiliaunsovinideslivie
Yeariuls wisilunsdifiasnsotlesiuldviondnideld AoroviiliAndoldudwianuidsngnisiasias
wgnsdinseyimslasUssammaauseings T JansRosameiuansa sefiddyuasayudiniug
sewhansnssvhuasareutieen medthiviidsdestumssseinumunnouaatiumsnssyimany
ﬂ%‘i‘iﬂtiﬂaia;ﬁmmumnﬂé‘lauLgﬂawaﬂsmt,azmﬂﬁ@'{ha TnelawisngaEusudeonuasauaInni
hwiulufienaforiuazdrsiagaenmsinumeiuna Sududiudiglunsissananmensialedieg
lunszurunsinrsaedanlassadiemusulanengisungunelng uamsfansaadntsnazvilag
Usesmiitemsiulimmneenanluaimanisuwndidudioudaudneennsasnisadnearnar liiaUsleniuay
Lidulusuiaguazasd uananduudesfiansanseduvesminussinss Suasuinsgunussinge
1ATEIUMTINBINAZIRIEIUNMIUALE? Sidndiusasiarsananiienisldaledrefonisitvuaandiug
fussnaviniwiugunwitesmilliviegnssidiand e funasgummssinss SavdeliduniRasan
anmrmednlovesnszvirdadudnids ufunsiasunleedilfanidenionusssumianguins
mausznaue lnslewznisldaiistumsiadulasnatnuniavsslvniiedUaedeenadiiudowinguls
wieihnsinvdiadsssiienasnastulduiasites talumslimmusetaes filonneau

nskenANUUIEIMETINAMazANTTsI Bt N PeLsE aUssuvleevdladiaruddglu
ARoNY M NMIIIgnsEiusTatei ImﬂﬂniﬁqmﬂﬁLﬁuiwL‘T‘Jum'itﬁmm'ané’umwﬁt,ﬁulﬁasmﬁmmu
Kaz18UIe (obvious and serious) siarlfuaulssamlngadlauuuiia (advertent recklessness) 3iis
nsidssianduaTeusfdninssiealy wararulszumlaaattanuuliifi (inadvertent recklessness)
asaeiivvAnineasiindunswatmilmdrdlainiuiilidundunsefiiulfes iy (obvious) Suw

damaliinisansannsnseiiasBieengnsaivseumiluneansunndivseaviawiintu wazenaihg

o

o A 1
maannguinelneizausely



ATSURRE I I N TUWRE R IR IS B NI T 67

U3IYNY

o ou

L ar ;{ e = = £  es = -
VusAeas Jouzadan. (2551). AeSuenguuieeiyt ata 1. (RuWadiil 10). ngamwamuAs: WadauwsuRe.

1

<

AN 0 UAT. (2563). nunBoI AT, (RURRSI 7). njaMwaIUAS: Toyaysu.

o &

w ag = a = & ood o
SHIU E!‘VlﬁTElﬁu (2554), %ﬂqwﬁm‘iﬁﬂ‘v’l‘ﬂ. 111 lElﬂﬁ’l‘$ﬂ‘1‘321‘&')‘11‘2}6\‘)'“1}.[]“11"IEIﬂﬂI}]']LLﬁSB')“UmﬂﬂEI’]‘HNQJ, WUIYN 6: 10N

C:0:

demans aimendegluinesngs.
= - ) J = - = - 3 A 1
witfesd dugnilug. (2555). Mefuenguingaigimandaiiauazayine. (RuRATIN 9). njsmwainuas. wih 23-27.

Uit M9agu. (2543). Arnumnsanvadvsignnidilssanmnaoig (menimuduaanamitdie), smivendussaumand,
ATHMIWUBIUAS. W 126.

.

- u P ™ R ar & o
159U ﬂ']ﬁsﬂu- (2549). ﬂ'J']ll3anQmuLnﬂ']ﬁUﬂJ:]’Mﬁnﬂﬁnﬁ‘iaa : Mﬁﬂﬂﬂiwuﬁﬁu‘ﬂﬂi‘ﬂ{]“u']UﬂﬂFﬁﬂ\ﬂ'aﬁsﬂ'lin‘iﬁ'ﬂﬂl'ﬂ'm'dﬂﬁsaﬂ.

ar

AUWASIN 3. ngavmumIURS: e,
25w sAgeite). (2541) ngwanyindngarsiduiiamsazdinsaadmii. 1sasiiimans wningndusssumand, 28(2); wih
375.

ouasal uiNBes.(2562). Jgwmngmnaiisfunmsisznevinduleevssuwvasinng GnodwusuSygnammiasia).
unTivendeginadnding, njammamiuas. wmin 156,

v o o " Y o e B o u
gau $gougA. (2564). FANBTUNBNINEANMERITUVANTTY. AURATIA 9. NJUVWIMILAS: RuWANVOL.

Crane M.(1998) Medical convictions how prosecutors are charging doctors with criminal malpractice--and why patients
should be very scared. Reason, p.1-5. [Internet]. 2022 [cited 2022 Jan 10}. Available from: https://reason.
com/1998/05/01/medical-convictions/

David 0. {2011) Smith and Hogan's Criminal Law. 13" ed. Oxford. Oxford University Press.

Duff RA. (1983) Caldwell and Lawrence: The Retreat from Subjectivism. Oxford Journal of Legal Studies, 3(No.1); p.77-98.
Field S, Lynn M. {1992) The capacity for recklessness. Cambridge University Press, 12(No.1), p.7d — 91,

Hall J. {1963). Negligent behaviars should be excluded from Penal Liability. Columbia Law Review, 63, p.634.

Smith AM. (1995) Criminal or merely human?: The prosecution of negligent doctors. Journal of Contemporary Health
Law and Policy, 12(No.1), p.131-132.

Williams G. (1983). Textbook of criminal law, 2th ed, London. Stevens & Son.

Wilsen R, Harrison BT, Gibberd RW, Hamilton JD. (1999) An analysis of the causes of adverse events from the Quality
in Australian Health Care Study. MJA, 170, p.411-415.



